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KATHRYN LOWERY ) ROANE COUNTY
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Pl a i nt i f f - Appe l l a nt )
)
)

v. ) HON.  THOMAS A.  AUSTI N,
                       ) J UDGE

)                     
KENNETH L.  SHELDON )
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De f e nda nt - Appe l l e e  ) a nd REMANDED

W.  BRI AN STARNES OF KNOXVI LLE FOR APPELLANT

J .  SCOTT Mc CLUEN OF HARRI MAN FOR APPELLEE

     O P I  N I  O N

    Godda r d,  P. J .  

I n  t hi s  pa t e r ni t y  a c t i on t he  J uve ni l e  J udge  f or  Roa ne

Count y f ound t ha t  t he  De f e nda nt  Ke nne t h L.  She l don wa s  t he  f a t he r

of  a  c hi l d  bor n i n  1991 t o  t he  Pl a i nt i f f  Ka t hr yn Lowe r y.

He  t he r e upon ma de  t he  f ol l owi ng de t e r mi na t i ons :

1. Fa t he r  woul d be gi n pa yi ng $250 pe r  mont h a s  c hi l d  s uppor t .

2 . The  mot he r  wa s  not  e nt i t l e d t o  r e t r oa c t i ve  c hi l d  s uppor t .
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3. Chi l d s uppor t  i n  t hi s  c a s e  unde r  t he  Te nne s s e e  Chi l d Suppor t

Gui de l i ne s  i s  $476 pe r  mont h.

4. The  pa r t i e s  s houl d pa y t he i r  own a t t or ne y f e e s .

5 . Cos t s  woul d be  a dj udge d one - ha l f  t o  e a c h pa r t y .

The  mot he r  a ppe a l s ,  r a i s i ng t he  f ol l owi ng i s s ue s :

I . THE TRI AL J UDGE WAS I NCORRECT I N FAI LI NG TO 
DETERMI NE THE FATHER' S OBLI GATI ONS TO PROVI DE FOR
MONETARY CHI LD SUPPORT AND MEDI CAL- RELATED 
I NCI DENTS THEREOF PURSUANT TO THE TENNESSEE CHI LD
SUPPORT GUI DELI NES.

I I . THE TRI AL J UDGE WAS I NCORRECT I N FAI LI NG TO 
DETERMI NE THE AMOUNT OF RETROACTI VE CHI LD SUPPORT
OWED BY THE FATHER AND TO AWARD SAME TO THE 
MOTHER.

I I I . THE TRI AL J UDGE WAS I NCORRECT I N DENYI NG THE 
MOTHER' S REQUEST FOR A J UDGMENT AGAI NST THE FATHER
I N THE AMOUNT OF HER ATTORNEY' S FEES AND 
LI TI GATI ON EXPENSES.

I V. THE TRI AL J UDGE WAS I NCORRECT I N TAXI NG 1/ 2 OF THE
COSTS OF THE MOTHER' S SUCCESSFUL PATERNI TY 
LI TI GATI ON TO THE MOTHER.   

The  f a t he r  a l s o r a i s e s  i s s ue s ,  t he  f i r s t  t wo of  whi c h

c ont e s t  t he  pr opr i e t y of  t hi s  a ppe a l :

I . I S THE COURT OF APPEALS WI THOUT J URI SDI CTI ON TO 
HEAR THE APPEAL ON THE BASI S THAT THE J UDGMENT 
APPEALED FROM HAS NOT BEEN PROPERLY ENTERED 
PURSUANT TO RULE 58,  T. R. C. P. ?

I I . ASSUMI NG WI THOUT ADMI TTI NG THAT THE ORDER UPON 
HEARI NG WAS PROPERLY ENTERED ON J ULY 2,  1996,  I S 
THE COURT OF APPEALS WI THOUT J URI SDI CTI ON TO HEAR
THE APPEAL BECAUSE LOWERY HAS FAI LED TO TI MELY 
APPEAL THE J UDGMENT PURSUANT TO RULE 4,  T. R. A. P.
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I I I . SHOULD THE APPELLANT,  LOWERY,  BE DENI ED RECOVERY 
BECAUSE SHE I S GUI LTY OF LACHES PRETERMI TTI NG 
I SSUES I ,  I I ,  I I I  AND I V RAI SED BY THE APPELLANT?

I t  i s  a ppr opr i a t e  i n  vi e w of  t he  na t ur e  of  Mr .

She l don ' s  i s s ue s  t ha t  t he y be  f i r s t  a ddr e s s e d.

Hi s  f i r s t  t wo i s s ue s  a r e  pr e di c a t e d upon c e r t a i n  or de r s

e nt e r e d i n  t he  c a s e  whi c h,  t oge t he r  wi t h pe r t i ne nt  mot i ons  of  t he

pa r t i e s ,  a r e  a s  f ol l ows :

1. J ul y 1,  1996.   Or i gi na l  or de r  f i l e d,  s i gne d by t he  Tr i a l

J udge  on J ul y 7,  r e c or de d,  whi c h we  a s s ume  wa s  pl a c e d i n  t he

mi nut e s ,  on J ul y 19.

2. J ul y 25,  1996.   Ame ndme nt  t o  t he  or i gi na l  or de r  f i l e d,

di r e c t i ng t he  Cl e r k t o  ma ke  t he  c hi l d  s uppor t  pa yme nt s  t o  Ms .

Lowe r y,  s i gne d J ul y 25,  r e c or de d on J ul y 29.

3. Augus t  16,  1995.   Ms .  Lowe r y ' s  mot i on f or  a  ne w t r i a l  or  t o

a l t e r  a nd a me nd j udgme nt .

4 . Augus t  20,  1995.   Mr .  She l don ' s  mot i on t o  a l t e r  or  a me nd

j udgme nt .

5 . De c e mbe r  20,  1996.   Or de r  e nt e r e d ove r r ul i ng bot h pa r t i e s '

mot i ons  a nd di r e c t i ng t ha t  t he y s ubmi t  pr opos e d f i ndi ngs  of  f a c t

r e l a t i ve  t o  t he  Tr i a l  Cour t  de pa r t i ng f r om Chi l d Suppor t

Gui de l i ne s ,  s i gne d J a nua r y 12,  1997,  r e c or de d Nove mbe r  10,  1997.

6. De c e mbe r  31,  1996.   Fi ndi ngs  of  f a c t  f i l e d,  s i gne d J a nua r y

2,  1997,  r e c or de d J a nua r y 10,  1997.

7. J a nua r y 29,  1997.   Not i c e  of  a ppe a l  f i l e d.



4

Al l  or de r s  e nt e r e d a r e  s i gne d by c ouns e l  f or  bot h

pa r t i e s .

As  t o  Mr .  She l don ' s  f i r s t  i s s ue ,  Rul e  58 of  t he

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  a s  pe r t i ne nt  t o  t hi s  a ppe a l ,

pr ovi de s  t he  f ol l owi ng:

ENTRY OF J UDGMENT

Ent r y of  a  j udgme nt  or  a n or de r  of  f i na l
di s pos i t i on i s  e f f e c t i ve  whe n a  j udgme nt  c ont a i ni ng one
of  t he  f ol l owi ng i s  ma r ke d on t he  f a c e  by t he  c l e r k a s
f i l e d f or  e nt r y:

( 1)  t he  s i gna t ur e s  of  t he  j udge  a nd a l l  pa r t i e s  or
    c ouns e l ,  or
( 2)  t he  s i gna t ur e s  of  t he  j udge  a nd one  pa r t y  or  
    c ouns e l  wi t h a  c e r t i f i c a t e  of  c ouns e l  t ha t  a  
    c opy of  t he  pr opos e d or de r  ha s  be e n s e r ve d on  

         a l l  o t he r  pa r t i e s  or  c ouns e l ,  or
( 3)  t he  s i gna t ur e  of  t he  j udge  a nd a  c e r t i f i c a t e    

         of  t he  c l e r k t ha t  a  c opy ha s  be e n s e r ve d on    
         a l l  o t he r  pa r t i e s  or  c ouns e l .

Whe n r e que s t e d by c ouns e l  or  pr o s e  pa r t i e s ,  t he  c l e r k
s ha l l  ma i l  or  de l i ve r  a  c opy of  t he  e nt e r e d j udgme nt  t o
a l l  pa r t i e s  or  c ouns e l  wi t hi n f i ve  da ys  a f t e r  e nt r y;
not wi t hs t a ndi ng a ny r ul e  of  c i vi l  or  a ppe l l a t e
pr oc e dur e  t o  t he  c ont r a r y,  t i me  pe r i ods  f or  pos t - t r i a l
mot i ons  or  a  not i c e  of  a ppe a l  s ha l l  not  be gi n t o  r un
unt i l  t he  da t e  of  s uc h r e que s t e d ma i l i ng or  de l i ve r y.  
I n  t he  e ve nt  t he  r e s i de nc e  of  a  pa r t y  i s  unknown a nd
c a nnot  be  a s c e r t a i ne d upon di l i ge nt  i nqui r y,  t he
c e r t i f i c a t e  of  s e r vi c e  s ha l l  s o s t a t e .   Fol l owi ng e nt r y
of  j udgme nt ,  t he  c l e r k s ha l l  ma ke  a ppr opr i a t e  doc ke t
not a t i ons  a nd s ha l l  c opy t he  j udgme nt  on t he  mi nut e s ,
but  f a i l ur e  t o do s o wi l l  not  a f f e c t  va l i di t y of  t he
e nt r y of  j udgme nt .  

Mr .  She l don i ns i s t s  t ha t  be c a us e  t he  or de r  wa s  s i gne d

by t he  Tr i a l  Cour t  a f t e r  t he  da t e  i t  wa s  ma r ke d f i l e d,  i t
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t he r e f or e  doe s  not  me e t  t he  r e qui r e me nt s  of  Rul e  58 a nd,

c ons e que nt l y ,  i s  not  a  va l i d  j udgme nt .

I t  i s  c l e a r  t ha t  t he  pr ovi s i ons  of  Rul e  58 a r e  dr a wn

f or  t he  pur pos e  of  gi vi ng c ouns e l  a nd t he  pa r t i e s  not i c e  of  t he

j udgme nt .   I n  t hi s  c a s e ,  whi l e  Mr .  She l don ma y be  t e c hni c a l l y

c or r e c t ,  i n  t he  i nt e r e s t  of  j udi c i a l  e c onomy,  a nd be c a us e  bot h

c ouns e l  a ppr ove d t he  or de r ,  a nd kne w i n t he  r e gul a r  c our s e  i t

woul d be  s i gne d by t he  Tr i a l  Cour t  a nd e nt e r e d,  we  a r e

di s i nc l i ne d t o  r e ma nd t he  c a s e  s o t ha t  t he  i de nt i c a l  or de r  mi ght

be  r e - e nt e r e d.

I n hi s  a r gume nt  s uppor t i ng i s s ue  numbe r  t wo,  Mr .

She l don c ont e nds  t ha t  t he  not i c e  of  a ppe a l ,  whi c h wa s  e nt e r e d on

J a nua r y 29,  1997,  wa s  mor e  t ha n 30 da ys  a f t e r  t he  or de r  ma r ke d

f i l e d on J ul y 1 a nd s i gne d by t he  Tr i a l  J udge  on J ul y 2 of  t he

pr e c e di ng ye a r .   Whi l e  t hi s  a r gume nt  woul d be  va l i d  i f  t he r e  we r e

not  i nt e r ve ni ng or de r s ,  i t  wi l l  be  not e d f r om t he  c hr onol ogy

he r e i nbe f or e  s e t  out  t ha t  wi t hi n 30 da ys  of  e i t he r  J ul y 1 or  J ul y

2,  s pe c i f i c a l l y  on J ul y 25,  a n a me ndme nt  t o  t he  or i gi na l  or de r

wa s  f i l e d.   Subs e que nt l y ,  wi t hi n 30 da ys  of  t he  a me nde d or de r  Ms .

Lowe r y a nd Mr .  She l don e a c h f i l e d a  mot i on f or  ne w t r i a l  on

Augus t  16 a nd Augus t  20,  r e s pe c t i ve l y.   The r e a f t e r ,  on De c e mbe r

20,  a n or de r  wa s  e nt e r e d ove r r ul i ng bot h mot i ons  a nd di r e c t i ng

t he  pa r t i e s  t o  s ubmi t  pr opos e d f i ndi ngs  of  f a c t  r e l a t i ve  t o

de pa r t ur e  f r om t he  Chi l d Suppor t  Gui de l i ne s .   We  not e
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pa r e nt he t i c a l l y  t ha t  t hi s  di r e c t i ve  a ppa r e nt l y  wa s  not  honor e d a s

no pr opos e d f i ndi ngs  of  f a c t  a r e  f ound i n  t he  r e c or d.   Ne ve r t he -

l e s s ,  a  f i ndi ng of  f a c t  wa s  ma r ke d f i l e d on De c e mbe r  31,  s i gne d

by t he  Tr i a l  J udge  on J a nua r y 2.  

We  be l i e ve  t he  da t e  t he  t i me  be ga n t o  r un a s  t o  t he

not i c e  of  a ppe a l  i s  J a nua r y 2,  but  e ve n i f  i t  wa s  De c e mbe r  31,

t he  not i c e  wa s  f i l e d wi t hi n 30 da ys  of  e i t he r  da t e .

As  t o  t he  i s s ue  a ddr e s s i ng l a c he s ,  whi c h i s  di r e c t e d t o

t he  Tr i a l  Cour t ' s  f i ndi ng a s  t o  pa t e r ni t y ,  Mr .  She l don c ont e nds

t ha t  t he  l ong de l a y be t we e n t he  bi r t h  of  t he  c hi l d  on Ma y 9,

1991,  a nd t he  da t e  t he  pe t i t i on f or  pa t e r ni t y  wa s  f i l e d on Ma r c h

17,  1995,  pr e j udi c e d hi m be c a us e  of  de a t h of  pa r t i e s  or

de s t r uc t i on of  c e r t a i n  wr i t t e n r e c or ds .   I n  t hi s  r e ga r d,  hi s

br i e f  ma ke s  t he  f ol l owi ng c ont e nt i ons :

Ms .  Lowe r y t e s t i f i e d on c r os s  e xa mi na t i on t ha t  s he
ha d wr i t t e n t o Wi l l i a m Ki t e  a nd i n t hos e  l e t t e r s  ha d
t ol d hi m who t he  f a t he r  wa s .   The s e  l e t t e r s  we r e  t hr own
out  or  de s t r oye d i n  a  hous e  f i r e  i n  a ppr oxi ma t e l y 1986.  
Fur t he r ,  Ms .  Lowe r y t e s t i f i e d on c r os s  e xa mi na t i on t ha t
s he  t ol d Dr .  Cunni ngha m who wa s  t r e a t i ng he r  f or  he r
pr e gna nc y,  t ha t  s he  ha d s t a t e d t o  hi m t he  na me  of  t he
f a t he r  of  t he  c hi l d .   Ms .  Lowe r y s ubs e que nt l y  t e s t i f i e d
t ha t  t hos e  r e c or ds  we r e  l os t  or  de s t r oye d.   Ms .  Lowe r y
a l s o t e s t i f i e d t ha t  s he  ha d t a l ke d t o  pe opl e  a t  Re d Ka p
whe r e  s he  wa s  f or me r l y e mpl oye d a bout  he r  pr e gna nc y a nd
t ol d t he m who t he  f a t he r  wa s  but  due  t o  t he  l a ps e  of
t i me  c oul d not  t e l l  us  t he  na me  of  t hos e  pe r s ons .   Mr .
She l don t e s t i f i e d t ha t  ha d Ms .  Lowe r y ' s  de c e a s e d f a t he r
Le ona r d Wr i ght  s t i l l  be  [ s i c ]  l i vi ng he  woul d ha ve
l i ke d t o  ha ve  t a l ke d t o  Mr .  Wr i ght  be c a us e  t he
a ppe l l a nt  wa s  l i vi ng wi t h Mr .  Wr i ght  whe n t he  c hi l d wa s
c onc e i ve d.   Mr .  She l don f ur t he r  t e s t i f i e d t ha t  i f  t he
f a t he r  of  Wi l l i a m Ki t e  who i s  t he  ma n t ha t  t he
a ppe l l a nt  wa s  ha vi ng a  r e l a t i ons hi p wi t h dur i ng 1980
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a nd 1981 we r e  s t i l l  a l i ve ,  he  woul d l i ke  t o  t a l k  t o
t he m t o f i nd out  wha t  wa s  goi ng on be t we e n t hos e  t wo.

We  mi ght  be  di s pos e d t o  gi ve  gr e a t e r  we i ght  t o  t hi s

a r gume nt  we r e  i t  not  f or  t he  r e s ul t s  of  t he  bl ood t e s t  c onduc t e d

a t  t he  i ns i s t e nc e  of  bot h Ms .  Lowe r y a nd Mr .  She l don,  whi c h s hows

t ha t  t he  pr oba bi l i t i e s  of  hi s  be i ng t he  f a t he r  we r e  99. 62

pe r c e nt .   The  r e s ul t  of  t hi s  t e s t  out we i ghs  a ny s t a t e me nt s  Ms .

Lowe r y mi ght  ha ve  ma de  r e ga r di ng t he  f a t he r  of  he r  s on.

We  now t ur n t o  t he  i s s ue s  on a ppe a l  r a i s e d by Ms .

Lowe r y.

As  t o  t he  f i r s t ,  t he  pr oof  s hows  t ha t  upon a ppl yi ng t he

Chi l d Suppor t  Gui de l i ne s  t he  f a t he r  woul d be  obl i ga t e d t o  pa y

$478 pe r  mont h r a t he r  t ha n t he  $250 f i xe d by t he  Tr i a l  Cour t .  

T. C. A.  36- 5- 101( e )  s pe c i f i c a l l y  ma nda t e s  t ha t  a ny de vi a t i on f r om

t he  pr e s umpt i on a c c or de d t he  Gui de l i ne s  mus t  be  j us t i f i e d i n

wr i t i ng by t he  Tr i a l  J udge  whi c h,  not wi t hs t a ndi ng hi s  or de r  t o

s ubmi t  pr opos e d f i ndi ngs  of  f a c t ,  doe s  not  f ol l ow t he  ma nda t e s  of

t he  St a t ut e .   I n l i ght  of  t hi s ,  we  de e m i t  a ppr opr i a t e  t o r e ma nd

t he  c a s e  f or  t he  Tr i a l  Cour t  t o  e nt e r  a n or de r  i n  a c c or da nc e  wi t h

t he  f or e goi ng Code  Se c t i on.

The  que s t i ons  r a i s e d i n  i s s ue s  t wo a nd t hr e e  a r e

a ddr e s s e d i n  T. C. A.  36- 2- 108( b)  a nd 36- 2- 102( 4) ,  r e s pe c t i ve l y.  

The s e  Code  Se c t i ons  pr ovi de  t he  f ol l owi ng:



1 At t o r n e y  f e e s ,  a s  u s e d  i n  t h e  c o n t e x t  o f  t h i s  s t a t u t e  i s ,  i n  o u r

v i e w,  s u f f i c i e n t l y  b r o a d  t o  i n c l u d e  t h o s e  i n c u r r e d  i n  e s t a b l i s h i n g  p a t e r n i t y .
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36- 2- 108.   Or de r  of  pat e r ni t y and s uppor t .  - -  
.  .  .  .   

( b)  The  or de r  of  pa t e r ni t y  a nd s uppor t  s ha l l
s pe c i f y who i s  t o  ha ve  c us t ody of  t he  c hi l d ,  a nd t he
s um t o be  pa i d mont hl y or  ot he r wi s e ,  t hr ough t he  c l e r k
of  t he  c our t ,  unt i l  t he  c hi l d  r e a c he s  t he  a ge  of
ma j or i t y ,  a nd a s  ot he r wi s e  pr ovi de d by s t a t ut e .   I n
a ddi t i on t o  pr ovi di ng f or  t he  s uppor t  a nd e duc a t i on,
t he  or de r  s ha l l  a l s o pr ovi de  f or  t he  pa yme nt  of  t he
ne c e s s a r y e xpe ns e s  i nc ur r e d by or  f or  t he  mot he r  i n
c onne c t i on wi t h t he  mot he r ' s  c onf i ne me nt  a nd r e c ove r y;
f or  t he  f une r a l  e xpe ns e s  i f  t he  c hi l d  ha s  di e d;  f or  t he
s uppor t  of  t he  c hi l d  pr i or  t o  t he  ma ki ng of  t he  or de r
of  pa t e r ni t y  a nd s uppor t ;  a nd s uc h e xpe ns e s  i n
c onne c t i on wi t h t he  pr e gna nc y of  t he  mot he r  a s  t he
c our t  ma y de e m pr ope r .   The  c our t  s ha l l  s e t  a  s pe c i f i c
a mount  whi c h i s  due  i n  e a c h mont h t o  be  pa i d i n  one  ( 1)
or  mor e  pa yme nt s  a s  t he  c our t  or de r s .

36- 2- 102.   Li abi l i t y  of  f at he r  of  c hi l d bor n out
of  we dl oc k.  - -  The  f a t he r  of  a  c hi l d  bor n out  of
we dl oc k i s  l i a bl e  f or :

.  .  .  .

( 4)  Suc h e xpe ns e s ,  i nc l udi ng c ouns e l  f e e s , 1 i n
c onne c t i on wi t h t he  mot he r ' s  pr e gna nc y a s  t he  c our t  i n
i t s  di s c r e t i on ma y de e m pr ope r .

As  t o  Ms .  Lowe r y ' s  s e c ond i s s ue ,  we  be l i e ve  a  Supr e me

Cour t  opi ni on i n  St a t e  e x r e l .  Col e ma n v.  Cl a y,  805 S. W. 2d 752

( Te nn. 1991) ,  i s  c ont r ol l i ng.   I n  t ha t  c a s e ,  a s  i n  t he  c a s e  a t

ba r ,  t he r e  wa s  a  l e ngt hy de l a y- - 14 ye a r s - - i n  f i l i ng t he  pe t i t i on

of  pa t e r ni t y .   The  J uve ni l e  Cour t  he l d t he  f a t he r  woul d not  be

l i a bl e  f or  s uppor t  pr i or  t o  hi s  l e a r ni ng t ha t  he  wa s  t he  f a t he r

of  t he  c hi l d .
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I n r e j e c t i ng t he  J uve ni l e  Cour t ' s  de t e r mi na t i on a nd

a f f i r mi ng t he  ma nda t e s  of  T. C. A.  36- 2- 108( b) ,  t he  Supr e me  Cour t

s t a t e d t he  f ol l owi ng ( a t  pa ge  755) :

We  t he r e f or e  a f f i r m t he  hol di ng by t he  Cour t  of
Appe a l s  t o  t he  e f f e c t  t ha t  upon de t e r mi na t i on of
pa t e r ni t y ,  t he  f a t he r  of  a  c hi l d  bor n out  of  we dl oc k i s
s t a t ut or i l y  l i a bl e  f or  s uppor t  f r om a nd a f t e r  t he
c hi l d ' s  bi r t h.   We  f ur t he r  a gr e e  t ha t  t he  s t a t ut e  gi ve s
t he  j uve ni l e  c our t  t he  di s c r e t i on t o  or de r  a
r e t r oa c t i ve  s uppor t  a wa r d ba c k t o  t ha t  da t e ,  t he  a mount
a nd me t hod of  pa yme nt  t o  be  de t e r mi ne d by t he  j uve ni l e
j udge  i n  l i ght  of  t he  c i r c ums t a nc e s  of  t he  c a s e  a nd
c ons i s t e nt  wi t h t he  s t a nda r ds  whi c h nor ma l l y gove r n t he
i s s ua nc e  of  c hi l d  s uppor t  or de r s .   Se e  T. C. A.  §  36- 2-
108( d) .   We  r e j e c t  t he  i mpl i c i t  hol di ng by t he  j uve ni l e
c our t  i n t hi s  c a s e  t ha t  t he  f a t he r ' s  l i a bi l i t y i s
r e t r oa c t i ve  onl y t o  t he  da t e  on whi c h he  kne w f or
c e r t a i n  t ha t  he  wa s  t he  c hi l d ' s  f a t he r .

I n  a  f oot not e  t o  a n e a r l i e r  por t i on of  t he  opi ni on,  t he

Cour t  a l s o s t a t e d t he  f ol l owi ng:

The  f a t he r ' s  a bi l i t y  t o  pa y i s  r e l e va nt  t o  t he  a mount
of  t he  r e t r oa c t i ve  or de r  a nd t he  me t hod of  i t s  pa yme nt
i n t he  f ut ur e ,  but  i t  s houl d not  be  t a ke n t o  e xt i ngui s h
hi s  s t a t ut or y l i a bi l i t y  f or  t he  c hi l d ' s  s uppor t ,  unl e s s
he  i s  a bl e  t o  s how t ha t  he  c a nnot  a f f or d t o  pa y
a nyt hi ng a t  a l l ,  no ma t t e r  how nomi na l  t he  a wa r d.

I n l i ght  of  t he  f or e goi ng we  a l s o r e ma nd t he  c a s e  f or

t he  Tr i a l  J udge ,  a f t e r  he a r i ng a ddi t i ona l  pr oof ,  i f  he  de e ms  i t

a ppr opr i a t e ,  t o  f i r s t  de t e r mi ne  whe t he r  Mr .  She l don i s  i n  a

f i na nc i a l  pos i t i on t o  ma ke  a ny s uppor t  pa yme nt s ,  a nd,  i f  s o,  upon

e xe r c i s i ng hi s  s ound di s c r e t i on,  t o  ma ke  s uc h a n a wa r d unde r  s uc h

t e r ms  a s  a r e  wa r r a nt e d by t he  pr oof .
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Apr opos  of  Ms .  Lowe r y ' s  t hi r d i s s ue ,  a n a wa r d of  a n

a t t or ne y f e e  i s  di s c r e t i ona r y wi t h t he  Tr i a l  Cour t ,  a nd we  t hi nk

i t  mor e  a ppr opr i a t e ,  i n  vi e w of  t he  f a c t  t ha t  t he  c a s e  i s

r e ma nde d f or  f ur t he r  pr oc e e di ngs ,  t ha t  t hi s  que s t i on not  be

a ddr e s s e d a t  t hi s  t i me ,  but  a wa i t  a c t i on by t he  Tr i a l  J udge ,  who

ma y r e ve r s e  hi s  or i gi na l  or de r  a nd a wa r d a t t or ne y f e e s .

The  f our t h i s s ue ,  r e l a t i ve  t o t a xi ng of  c os t s ,  l i ke wi s e

doe s  not  ne e d a t t e nt i on unt i l  t he  Tr i a l  Cour t  ha s  a c t e d upon

r e ma nd.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  a s  t o  f i ndi ng of  pa t e r ni t y  i s  a f f i r me d,  a nd a s  t o  t he  ot he r

ma t t e r s  r a i s e d by Ms .  Lowe r y r e ma nde d f or  pr oc e e di ngs  not

i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  Mr .  She l don.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


